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This was an application by Mason to set aside part of a confidentiality agreement between
it and Aetna to allow communication between Mason and Ontario pension funds. Aetna
sued Mason for losses suffered in a commercial project loan default. The Ontario pension
fund companies were suing Aetna in Ontario for investment losses suffered in the same
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commercial project. The Ontario action was settled, and the confidentiality agreement was
part of the settlement. Under the agreement, the pension funds were not to disclose any
information regarding the matter to anyone else. Mason wanted to communicate with the
pension funds to obtain information regarding the Alberta action.

HELD: Application allowed. The confidentiality agreement would have had the effect of
suppressing evidence in the Alberta matter. It was necessary that Mason receive an
exemption from the agreement to allow it to gather evidence from the pension funds. The
pension funds were allowed to communicate with Mason for the purposes of this action.

Counsel:

W.J. Kenny, Q.C., for the plaintiffs.
R.D. Maxwell, M. Mohamed, for the defendants.

REASONS FOR JUDGMENT

1 FRUMAN J.:-- A plaintiff in a lawsuit entered into a confidentiality agreement which
prevents potential witnesses in the litigation from providing information to the defendant.
One litigant's entitlement to freedom of contract bumps up against the other litigant's ability
to get at the truth. Truth wins.

FACTS

2 Aetna Life Insurance Company advanced mortgage funds to the owners of the
Sandman Tower, an office and retail complex in Calgary. Mason and Company acted as
its legal counsel. The borrower defaulted on the loan and Aetna took title to the property. It
sold the property and alleges that it sustained a significant loss. A portion of the loan
advanced by Aetna was syndicated to two Ontario pension funds. In 1992, the pension
funds commenced an action against Aetna in Ontario, claiming various breaches in
respect of the investment in the Sandman Tower. While Aetna could have third partied
Mason and Company into the Ontario action, it chose not to do so. Instead, in 1994, Aetna
instituted a separate action in Alberta against its former lawyers, claiming various
breaches, several of which are similar to those alleged against Aetna in the Ontario action.
In 1995 Aetna settled the Ontario litigation. The Alberta litigation lives on.

3 The settlement of the Ontario action culminated in an agreement which provided for
the purchase and sale of various assets. It also contained a confidentiality provision at
clause 2.4 (1):

Without the prior written consent of Aetna, the Vendors [the Ontario
pension funds] will not reveal, disclose or make known to any person the
Information other than as follows:
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(c) where required by law or in a court process to disclose such
information ....

4 Mason and Company would like to interview representatives of the pension funds who
sued Aetna in Ontario. They concede that there is no rule of court in Alberta which requires
potential witnesses to speak to them and therefore the "court process" exception in the
clause does not apply. They therefore ask that the court set aside clause 2.4 (1) for the
limited purpose of permitting the Ontario pension funds, or their employees or agents, to
communicate with Mason and Company in connection with the Alberta action. The effect of
an order is restricted: even if the court sets aside the prohibition, witnesses may still
choose not to participate in interviews with Mason and Company.

DISCUSSION

5 There is legal precedent for courts setting aside confidentiality agreements. For
example, although precluded by agreement, production of documents was ordered in
Blake v. Hudson's Bay Co., [1988] 1 W.W.R. 176 (Man. Q.B.) and Ladner v. Ladner,
[1992] B.C.J. No. 1153 (QL) (B.C.S.C.). In Miller (Ed) Sales & Rentals Ltd. v. Caterpillar
Tractor Co. (No. 1) (1988), 90 A.R. 323 (C.A.), Laycraft C.J.A. upheld an order requiring
production of transcripts from another proceeding, although the documents and testimony
were designated as confidential by a consent court order of the other jurisdiction. He noted
that the confidentiality provision which precluded discovery was largely of the party's own
making and he would not permit a party to prevent production of a relevant document,
otherwise subject to production, by the party's own action (at 330).

6 In the cases just cited, the underlying entitlement to documents can be traced to a rule
of court. Aetna takes a narrow view of the scope of the court's discretion. It argues that
since there is no rule of court in Alberta which provides access to witnesses, as is the case
for documents, the court has no jurisdiction to set aside a contract which precludes
witnesses from speaking to the opposition. Aetna acknowledges that the witnesses may be
subpoenaed at trial, at which time the court will have supervisory power over them.

7 I do not think that the supervisory jurisdiction of the court over witnesses is
circumscribed by the covers of the Rules of Court. The primary aim of the adversarial
process is to find the truth. In R. v. Gruenke, [1991] 3 S.C.R. 263 at 295 L'Heureux-Dubé
stated:

To assist in that search, all persons must, if requested, appear before the
courts to testify about facts and events in the realm of their knowledge or
expertise.... If the aim of the trial process is the search for truth, the public
and judicial system, must have the right to any and all relevant
information in order that justice be rendered.

8 It is one thing if a witness chooses not to co-operate in interviews. It is quite another if
a litigant, by contract, prevents the witness from coming forward. The effect of the

Page 3



confidentiality provision imposed by Aetna is to thwart the search for truth. Theoretically,
Mason and Company can subpoena any witness to give evidence at trial. The
confidentiality provision contemplates this. In practice, though, a lawyer is unlikely to
subpoena a witness without first interviewing the witness and having a fair idea of the
thrust of her evidence. To do otherwise is tactical suicide. By prohibiting interviews with
potential witnesses, the confidentiality provision becomes a muzzle.

9 The Judicature Act, R.S.A. 1980, c. J-1 gives jurisdiction to the court to compel
discovery of evidence wrongly withheld from a party (s. 5(3)(e)). It also confers powers in
respect of the administration of justice, where no other adequate remedies exist (s. 5(3)(i)).
The court has inherent jurisdiction to control its processes and further the proper
administration of justice. In Fieldbloom v. Olympic (1954), 14 W.W.R. 26 at 34 (Man. C.A.),
Coine J.A. stated:

The court has an inherent power and duty to protect itself, and its
processes and proceedings, in order to preserve and further the proper
and due administration of justice, and that power and that duty is apart
form and above any Rules made under The Queen's Bench Act. The
power is not, however, to be exercised without careful consideration and
remembering not only that injustice must not be done to the party
applying nor abuse of the process of the court permitted, but also that
injustice must not be done to the other party. The power is a discretionary
one, to be exercised on legal principles.

10 Courts ought not to set aside provisions of any agreement lightly. To protect the
public policy rationale of encouraging parties to settle their disputes, courts certainly
should be loathe to meddle in settlement agreements. Nevertheless, as the courts have
recognized limits to the privileged nature of settlement discussions, so too there are limits
to self-serving confidentiality agreements resulting from those discussions.

11 Courts must be especially careful about tampering with the private agreements of
third parties. In this case, setting aside the clause has no effect on the rights of the pension
funds who were the plaintiffs in the Ontario action. There is no mutuality in the
confidentiality provision. The clause runs entirely in Aetna's favour and only Aetna's
permission is required to waive it. The confidentiality clause is a contractual bar which
currently prevents the pension funds from disclosing information. Setting aside the clause
does not force them to divulge information; it restores their right to choose whether or not
to do so.

12 In exercising my discretion to rely on the court's inherent jurisdiction to set aside the
clause, I note that this situation is unusual and unusually repugnant. Aetna was sued by
the pension funds, investors in the Sandman Tower project. Aetna then sued its lawyers in
connection with the same project. Several of the allegations made in the lawsuit against
Aetna are now repeated by Aetna against Mason and Company. Yet Aetna prevents
Mason and Company from gathering information from the pension funds, the parties who
made the complaints in the first place. When Aetna decided to take its grumblings to court,
it must have understood that the fundamental purpose of the trial process is to find the
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truth. Confidentiality provisions of its own making, which have the effect of suppressing
evidence, cannot interfere with that process.

SUMMARY

13 I allow Mason and Company's application and set aside clause 2.4 for the limited
purpose of permitting the pension funds who were the plaintiffs in the Ontario litigation, and
their respective employees and agents, if they consent to do so, to communicate with
Mason and Company for the purpose of this action.

FRUMAN J.
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